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NSD File No. 96-8
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lAD File No. 94-102

OPPOSITION OF COX COMMUNICATIONS, INC.
TO PETITIONS FOR RECONSIDERATION

Cox Communications, Inc. ("Cox"), by its attorneys, hereby submits this opposition

to petitions for reconsideration in the above-referenced proceeding .11 Cox files this opposition

to respond to (1) petitions that seek to eliminate the minimal safeguards that the Commission

adopted for implementation of area code overlay and (2) petitions that seek to require carriers

that are not incumbent local exchange carriers ("LECs") to provid~ ~otif~ca!~?n of, net~?rkl I)
I'.....,of vO!JI~S ree a L 'F--'
UstA se DE

1/ See Implementation of the Local Competition Provisions of t1u~

Telecommunications Act of 1996, Second Report and Order and Memorandum Opinion and
Order, Dkt. Nos. CC 96-98, CC 95-185, NSD File No.96-8, CC 92-237 and lAD File No.
94-103, FCC 96-333, reI. August 8, 1996 (the "Second Report and Order").
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changes to other carriers. These petitions should be denied. They would lead to

anticompetitive consequences and would violate Congressional intent when it adopted the

1996 Act):!

I. The Commission Should Require More, Not Fewer, Safeguards Before An Area
Code Overlay Can Be Implemented.

Several parties seek to weaken the competitive safeguards required under the Second

Report and Order before an area code overlay can be used to relieve the exhaust of an

existing area code)'! These parties seek to eliminate each of the safeguards adopted by the

Commission. As shown below, these safeguards cannot be discarded and, as described in the

petitions of Cox and other parties, actually are not sufficient by themselves to prevent

anticompetitive effects of overlays.

Some petitioners argue that the Commission should not require the assignment of at

least one NXX code from the existing area code to each carrier before an overlay is

implemented. These petitioners claim that requiring such assignments will accelerate exhaust

and potentially could preclude adoption of overlays.±1 There are several significant flaws in

these claims.

First, overlays will be precluded by the condition of assigning NXX codes to all

carriers only if there is insufficient planning for area code exhaust. If, as mandated by

2./ Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (the" 1996
Act").

'J/ See, e.g., Petition of NYNEX at 11-12 (lO-digit dialing should not be required);
Petition of BellSouth at 8 (assignments of NXX codes from existing area code should not be
required).

1/ See, e.g., Petition of AirTouch at 16-20; Petition of BellSouth at 8.
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industry guidelines, relief planning begins well before exhaust is projected to occur, then

there should be ample time to implement an overlay while assigning NXX codes as required

by the Commission's rules. 2./

Second, if there are not enough NXX codes to assign one to each carrier, then it is

inappropriate to implement an overlay because there will be no way to ameliorate the

anticompetitive effects of the overlay on new entrants and other rapidly-growing carriers. 2/

The petitioners who would eliminate this requirement do not address this problem. In fact,

they fail to recognize the anticompetitive impact of an overlay, despite the findings made by

the Commission and many state regulators. It is not, however, possible to wish these effects

- and the need for safeguards - away.

The petitioners that seek to eliminate the 10-digit dialing requirement also fail to

recognize the anticompetitive effects of overlays.:U NYNEX argues that the overlay of the

917 area code in New York City demonstrates that lO-digit dialing is unnecessary, but that

experience is not relevant to the all-services overlays mandated by the Commission's area

code relief policies. Unlike an all-services overlay, the 917 overlay applies only to a limited

number of services. More important, when the 917 overlay was introduced, there was no

~I Indeed, one of the advantages claimed by advocates of overlays is that they can
be implemented more rapidly than area code splits, which should make it easier to set aside
the required NXX codes, not harder.

§I As several parties describe in their petitions, in practice the assignment of a
single NXX code to each entity affected by an overlay is not sufficient to overcome the
anticompetitive effects of the overlay. A single NXX will not suffice, for instance, if a
carrier is growing rapidly or if it is necessary to obtain multiple NXX codes to create distinct
local calling areas within an area code. See Petition of Cox at 2; Petition of AT&T at 5-7;
Petition of MFS at 3-6; Petition of Teleport Communications Group, Inc. at 4.

11 See Petition of NYNEX at 13-15; Petition of New York Public Service
Commission at 5-10.
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immediate prospect of competition, so no carrier was subjected to a competitive disadvantage

by being forced to take numbers from the new area code. Moreover, most NYNEX

customers rarely deal with the 917 area code, because it is not used for regular residential

and business telephone lines. Thus, the 917 overlay has very little potential for the kinds of

customer confusion that are likely if an all-services overlay is implemented.

In sum, there are no grounds for eliminating any of the safeguards the Commission

adopted in the Second Report and Order. Rather, given the acknowledged anticompetitive

effects of overlays, the Commission should adopt the additional safeguards proposed in the

petitions filed by Cox, AT&T, MFS and Teleport.

II. The Commission Should Not Impose Network Modification Notice Requirements
on Carriers that Are Not Incumbent LECs.

NYNEX and SBC Corp. ask the Commission to modify its network modification rules

to extend new notice requirements to carriers other than incumbent LECs.§.I The Commission

should deny these petitions as contrary to Congressional intent.

As Cox previously has described, the 1996 Act created specific sets of obligations for

specific categories of telecommunications carriers. 2/ Telecommunications carriers, the

broadest group, have the fewest obligations. LECs have additional obligations, including the

obligations to provide reciprocal compensation for transport and termination and to provide

~j Petition of NYNEX at 8-9; Petition of SBC Corp. at 14-16.

2/ See, e.g., Cox Reply Comments, CC Docket No. 96-98, filed May 30, 1996, at
40.
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number portability.!Q/ Incumbent LECs have the most obligations, including the obligation to

provide notification of network changes ..!.!!

As the Commission held in the First Report and Order in this proceeding, the

distinctions among types of carriers have meaning and should be enforced.!~/ Congress

created these distinctions intentionally, because of the differing characteristics of each

category of carrier. In particular, Congress recognized that incumbent LECs have market

power and both the incentive and the ability to take steps to limit the success of other carriers

in the marketplace. One wayan incumbent could exercise that power is by making unilateral

changes to its network that affect the interoperability and financial viability of other,

competitive networks. Competitive carriers, on the other hand, do not have the power to

hurt incumbent LECs. Given this imbalance, the Congressional decision to impose network

notification requirements on incumbent LECs and not other carriers is eminently reasonable

and should not be overturned.

While NYNEX and SBC argue that it is important for them to receive notice of

changes in other networks, they provide no reason to believe that carriers without market

power have any incentive not to provide notice. In practice, it is unlikely that any

competitor will make a change in its network that makes it difficult to interoperate with an

incumbent LEC. It is even less likely that a competitor would choose not to notify all of its

101 47 U.S.c. § 251(b).

ill 47 U.S.C. § 251(c)(5).

121 Implementation of the Local Competition Provisions in the Telecommunications
Act of 1996 and Interconnection between Local Exchange Carriers and Commercial Mobile
Radio Service Providers, First Report and Order, CC Dkt. Nos. 96-98 and 95-185, FCC 96
325, reI. August 8, 1996.
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interconnecting carriers of the change, if for no other reason than to assure that its own

customers would be able to reach the more numerous customers of other networks. This is

not the case for incumbent LECs because the impact of being unable to interoperate with

other carriers is much less significant for a carrier with 99 percent market share. Thus,

while there is a strong basis for requiring incumbent LECs to provide notice of changes to

their networks, there is no reason to overturn the Congressional determination that such a

requirement need not be imposed on carriers that are not incumbent LECs.

III. Conclusion

For all these reasons, Cox Communications, Inc., respectfully requests that the

Commission adopt policies and rules that are consistent with this opposition.

Respectfully submitted,

COX COMMUNICATIONS, INC.

?
C Werner K. Hartenberger

Laura H. Phillips
J. G. Harrington

Its Attorneys

DOW, LOHNES & ALBERTSON, PLLC

1200 New Hampshire Avenue
Suite 800
Washington, D. C. 20036
(202) 776-2000

November 20, 1996
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I, Tammi A. Foxwell, a secretary at the law firm of Dow, Lohnes & Albertson, do
hereby certify that on this 20th day of November, 1996, I caused copies of the foregoing
"Opposition of Cox Communications, Inc. to Petition for Reconsideration" to be served via
U.S. first-class mail, postage prepaid, or via hand delivery where indicated, to the following:

*The Honorable Reed E. Hundt
Chairman
Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, D. C. 20554

*The Honorable Susan Ness
Commissioner
Federal Communications Commission
1919 M Street, N.W., Room 832
Washington, D.C. 20554

*The Honorable James H. Quello
Commissioner
Federal Communications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

*The Honorable Rachelle B. Chong
Commissioner
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

*Ms. Regina Keeney
Chief, Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, D. C. 20554

*Ms. Michele Farquhar
Chief, Wireless Telecommunications
Bureau
Federal Communications Commission
2025 M Street, NW, Room 5002
Washington, DC 20554

*Ms. Janice Myles
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 544
Washington, D.C. 20554

*International Transcription Service
2100 M Street, N.W.
Suite 140
Washington, D.C. 20037

William J. Balcerski
Campbell L. Ayling
NYNEX Telephone Companies
1111 Westchester Avenue
White Plains, NY 10604

M. Robert Sutherland
Theodore R. Kingsley
BellSouth Corporation
BellSouth Telecommunications, Inc.
Suite 1700
1155 Peachtree Street, N.E.
Atlanta, GA 30309

Carl W. Northrop
Christine M. Crowe
Paul, Hastings, Janofsky & Walker LLP
1299 Pennsylvania Ave., N.W.
Tenth Floor
Washington, D.C. 20004

Counsel for AirTouch Paging PowerPage
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Mark A.Stachiw
Vice President, Senior Counsel and
Secretary
AirTouch Paging
Three Forest Plaza
12221 Merit Drive
Suite 800
Dallas, TX 75251

Mark C. Rosenblum
Roy E. Hoffinger
Clifford K. Williams
James H. Bolin, Jr.
Harry K. Sugar
AT&T Corp.
295 North Maple Avenue
Room 324511
Basking Ridge, NJ 07920

David N. Porter
Vice President, Government Affairs
MFS Communications Company, Inc.
3000 K Street, N. W.
Suite 300
Washington, D.C. 20007

Andrew D. Lipman
Russell M. Blau
Swidler & Berlin, Chartered
3000 K Street, N. W.
Suite 300
Washington, D.C. 20007

Counsel for MFS Communications
Company, Inc.

*Via hand delivery.

J. Manning Lee
Vice President, Regulatory Affairs
Teresa Marrero
Senior Regulatory Counsel
Teleport Communications Group Inc.
Two Teleport Drive
Staten Island, NY 10311

Maureen O. Helmer
General Counsel
New York State
Department of Public Service
Albany, New York 12223-1350

James D. Ellis
Robert M. Lynch
David F. Brown
SBC Communications, Inc.
175 E. Houston, Room 1254
San Antonio, TX 78205

Durward D. Dupre
Mary W. Marks
J. Paul Walters, Jr.
Southwestern Bell Telephone Company
One Bell Center, Room 3520
St. Louis, MO 63101

Maureen A. Scott
Assistant Counsel
Commonwealth of Pennsylvania
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265

(--%~a.-~wvv&JI
Tammi A. Foxwell


